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The city of Houston claimed a significant victory in its effort to stamp out adult entertainment 

establishments that have opened too close to neighborhoods. 

 

A state district judge ruled in favor of the city's attempt to permanently shut down The Penthouse 

Club, and ordered an owner of the establishment to pay thousands of dollars in legal fees. 

 

"This is a good day for Houstonians that want to protect the decency of our neighborhoods for 

families, and also want to say no to those businesses that degrade and exploit women for profit," 

said Mayor Bill White. "This has been a long battle." 

 

The case was a major test of a new front in Houston's long-running battle to enforce its "sexually-

oriented business" ordinance, which has withstood multiple challenges that finally held up under 

the scrutiny of the U.S. Supreme Court. The law requires clubs and bookstores to operate at least 

1,500 feet from schools, day care centers, parks and churches 

 

But with The Penthouse Club, the city tried a new tack: suing to shutter the business under the 

city's nuisance laws. Now, the city intends to file a massive lawsuit this month using similar 

measures to close 30 to 40 of the businesses at once. 

 

Police and city officials believe as many as 120 adult businesses in Houston may be operating 

against the law, although about a dozen have obtained a legal permit. The club had been closed 

since September, when another state district judge granted a temporary injunction filed by the city 

pending trial. Last Wednesday's ruling, issued by outgoing State District Judge Caroline Baker, is 

permanent. 

 

While White, neighbors and city attorneys praised the decision and expressed gratitude that a 

threshold had finally been crossed in an expensive legal fight, they acknowledged the road to 

closing other clubs could still be a long one. The owners of the clubs have fought every step of the 

way, including by trying to force the city to pay for revenue that would potentially be lost if they 

were no longer allowed to have topless dancers or sell pornography. A separate legal case on that 

aspect of the law is ongoing. 

 

Patrick Zummo, a private attorney who represented the city in the matter, said the case against the 

clubs could take as little as a year to get to trial. "People think this is about bachelor parties, but it's 

much more serious," Zummo said. "There's nothing cute about the way these businesses operate 

and what they're built around."  

 

One resident commented, "My rule of thumb has been if I can't walk my child in the direction of 

your business, maybe your business shouldn't be in the area where I raise my child." 
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ñBIBLE-THUMPING ATTORNEYò FIGHTS ADULT STORE OWNER IN GEORGIA 

Johns Creek, Ga. hired an attorney to draft a no-loophole ordinance in an effort to regulate an adult retail 

establishment. Ultimately the store, the Love Shack, closed. The fight wasnôt cheap and is far from over. 

 

Since hiring attorney Scott Bergthold of Chattanooga in 2006, the Johnôs Creek has paid him $238,000, 

at $250 an hour. City Attorney Bill Riley is paid $150 an hour for litigation. The city typically budgets 

$700,000 or so a year for legal expenses. It has paid another firm about $61,100 in Love Shack litigation 

fees. Mayor Mike Bodker makes no apologies for the expense. 

 

ñWe have laws on the books that say this business, because itôs an adult business, cannot operate in this 

zoning district,ò Bodker said. ñShort of repealing that law, we should enforce it.ò 

 

The owner of the Love Shack is fighting the city in Superior Court, the state Supreme Court and a federal 

appellate court. So far, the city has mostly prevailed. But three related cases linger in the courts. 

 

Bergthold, who has a national anti-adult-business legal practice, said he brings experience and expertise 

to a field that is constantly changing and that can be extremely tricky to navigate because of its 

constitutional issues. 

 

ñWeôve seen a lot of the strategies and tactics and legal theories that have been advanced against 

municipal ordinances across the country,ò he said. ñWe see industry tactics other lawyers wouldnôt see 

unless they practiced it extensively.ò 

 

John Cornetta, storeowner was incredulous about the price tag for the legal fight. He estimated he has 

spent $110,000 on legal fees. ñThatôs shocking. But then they did hire the biggest Bible-thumper money 

could buy.ò 

 

Bergtholdôs clients range from Bartow County to Clark County, Nev. ð home to Las Vegas ð from 

Daytona Beach, Fla., to Pasadena, Calif., and points in between. 

 

Bergthold has been advising the city since Dec. 1, 2006. In the first hour of the cityôs first City Council 

meeting, Bergthold gave a briefing on how to respond to the Love Shack, which had opened a few days 

earlier. Technically, the battle was over zoning. The city maintained the Love Shack was an adult 

business in an area not zoned for adult businesses. The city argued the Love Shack needed to close or 

clean up its act. 

 

Bergtholdôs strategy was to close every loophole that adult businesses had ever used. He drafted an 

ordinance that defined adult businesses by percentage and volume, sales, and floor space for adult 

material. 

A town hall meeting soon after the city was launched drew more than 1,000 people. The store was 

shuttered in September. Kim Tye, a Johns Creek resident and opponent of the Love Shack, said 

Bergthold has been worth the money. Sharon Simon, 39, echoed Tye. 

 

ñI think it was money well spent,ò she said. ñItôs in the face of our children. The $238,000 doesnôt bother 

me a bit.ò 
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Detroitôs Adult Entertainment Battles Could Cost Taxpayers Millions 

Seventeen months after a federal judge struck down Detroit's efforts to isolate topless clubs and 

ordered officials to rewrite laws, the city has yet to do so -- attracting five federal lawsuits, 

according to Christine MacDonald and the Detroit City News. One suit has already been settled 

for $500,000, and lawyers say the pending cases combined will multiply that amount. 

 

Councilwoman Alberta Tinsley-Talabi likened further delays to "playing Russian roulette, with a 

fully loaded gun, with taxpayer dollars. Every time we discuss this, I see new faces in the council 

audience. Men in three-piece pinstriped suits who I have been led to believe are from the 

industry, waiting for the city to make a misstep." 

 

But those who want more time to beef up the regulations say they want to get it "right the first 

time" and that the public needs more time to weigh in. They argue Detroit has been unfairly 

saddled with 31 of the state's 81 topless bars. 

 

"We have a right to prevent strip clubs or any entity from coming in and causing a negative effect 

on neighborhoods," said Richard Mack, an attorney and member of Perfecting Church who has 

been the most vocal on the rewrites.  

 

U.S. District Judge Julian Cook ordered the city to rewrite its rules in August 2007 after he found 

the old ones gave city officials too much power to deny new clubs and didn't address how long 

they had to act on applications. In the old rules, clubs had to meet 15 broad criteria -- including 

claims they wouldn't reduce nearby property values -- before the city signed on. Cook ordered the 

city to revise its rules "forthwith." But the city has repeatedly delayed doing so -- with the council 

shooting down a rewrite this month so residents could have more time to comment. All the while, 

the council has frozen transfers of liquor licenses that would allow clubs to open. 

 

Two new clubs filed lawsuits in the fall, and ACE of Michigan may join in as well, looking for 

damages for its Detroit members. The lawsuits range from broadly challenging the city's adult 

business ordinances to arguing the council has sat on permit transfers. 

 

Michael Donaldson, an attorney for two suing clubs, All Stars and the Penthouse Club, said 

Detroit has to realize the courts have spoken, and officials need to respect the bars' rights to 

operate. "If not for the pastors, there would be no stalling," Donaldson said. "City Council is 

beholden to the pastors. 

 

Foes note that, despite the lawsuits, Cook has yet to warn the city about foot-dragging. He and 

others have consulted Scott Bergthold, a Tennessee attorney who has worked with cities 

nationwide, to help research laws and determine whether the city can legally force clubs out of 

neighborhoods. City Council President Monica Conyers has urged the city to hire the attorney. 

 

Other communities have cracked down on clubs with mixed results. In Warren, in 2004, the 

council voted to require licenses and fees for businesses with adult attractions, including bars and 

bookstores. But in Lincoln Park, a federal judge last year ruled that the city's nudity laws were 

unconstitutional following a lawsuit by developers seeking to open a $4.2 million Hustler Club. 

 

Detroit's concentration of clubs is unique in the state in part because many of the clubs were 

"grandfathered in" during the 1970s, before the city enacted tougher regulations. 
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DETROIT STORY CONTINUEDé 

 

City Attorney Eric Gaabo said retooling the regulations is a long, difficult process. In recent e-

mails to council members, he called it "critically important" that the council pass the changes and 

said they likely wouldn't be facing the most recent lawsuits if they had acted sooner. He wouldn't 

comment on whether he believes the city risks sanctions by not complying with the judge's order 

sooner. 

 

"They are opening themselves to a lot of liability," said Brad Shafer, the attorney for the Zoo Bar. 

"Anyone who wants to open an adult business in the city could file suit." 

 

The Zoo Bar brought the lawsuit in which Cook ruled parts of the city's rules unconstitutional. It's 

the longest running of the lawsuits and likely has the potential for the biggest payout. Shafer said 

damages are "in the millions." 

 

In connection with the article in the Detroit News, an online poll was conducted on whether the 

public thinks the city should continue to fight in court over adult nightclub regulations. The 

voting was overwhelmingly against the city. (91% against to 13.33 in favor). 

 

MORE Detroit INFO: 

 

Here is a breakdown of the five federal lawsuits the city faces from adult entertainment clubs:  

 

Zoo Bar sued in March 2006 primarily because the council sat on its request to transfer its 

permits to a new owner for nearly four years. The council eventually voted against the transfer in 

November 2007. The bar's lawyers also challenged t city regulations overseeing adult 

entertainment. The new owners had planned to open a Hustler Cub at the downtown location on 

Griswold.  

 

All Stars and a dancer at the club sued the city in June 2007, contesting the city's $250 stripper 

ID card and alleging police harassment and a lack of deadlines for the city to act on club 

inspections. The Association of Club Executives of Michigan and two dancers filed a motion in 

October to join the case, hoping to strike down all the city's adult ordinances and the requirement 

that dancers get ID cards.  

 

Mike Dabish, the owner of a former go-kart track between Mound and Mount Elliott, sued in 

October after the city denied him a building permit. Dabish wants to build an adult club on the 

property. The area is zoned for industrial use, a designation under which city regulations have 

allowed new clubs to open.  

 

Pretty Woman Lounge sued in October, contending that the city has sat on its June request to 

transfer its permits to a new owner.  

 

The Penthouse Club sued in November, also arguing the city hasn't acted on its March 2007 

request to transfer its permits to a new owner.  

 

Settled: In June 2007, the City Council voted to pay out $500,000 in a lawsuit filed by a club 

called the Famous Door II after the council refused to let the owners transfer their permits in a 

sale. 
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ADULT ENTERTAINMENT NEWS AROUND THE COUNTRY: 

 

New Jersey: There will be a meeting of the New Jersey Adult Cabaret Association on Tuesday 

January 13th, 2009, at 1PM at Chris Michaelôs Steak House in Woodbridge, New Jersey.        

1300 Us Highway 9 N (732) 634 5355 Woodbridge, NJ 07095  

 

It is imperative that every adult nightclub operator in N.J. attends our next meeting. All adult 

businesses are now at stake of being closed down by motivated religious right groups in Atlantic, 

Burlington and Ocean Counties who are pressuring Senator Christopher Connor to post Bill S-

945 back into committee. Please call adult nightclub owners that you know, to attend this vital 

meeting. New Jersey adult nightclub owners can only win this battle, if everyone works together.  

Please RSVP your attendance to jeff@paradiseshows.com. If you need additional information on 

Bill NJ S Bill 945 and our next NJACA meeting, please call Executive Director Jeff Levy at 

954.253.6511. 

 

Pennsylvania: There is a meeting of the Pennsylvania Cabaret Association on January 23, 2009 

at 1PM at Zee-Bar ( next door to Delilahôs) 100 Spring Garden Street, Philadelphia, PA.  Please 

inform any adult nightclubs owners in Pennsylvania to attend this most important meeting. The 

Independence Law Center may be coming to your township soon. They have already been 

successful in three Townships passing adult entertainment regulations. 

 

Florida: Palm Beach County is charging an additional $50 for the privilege of exotic dancing. 

The county commission voted to increase the fee that dancers pay for work identification cards, to 

$75 from $25. The fee for a duplicate will rise to $25, from $5. 

 

South Carolina: Legislators and Lobbyists in Columbia contacted ACE National to inform club 

owners that the Palmetto Family Council has met and will reintroduce the CCV ñCommunity 

Defense Actò to the legislature. 

 

Exotic Dancers go Mainstream:  Just 10 years ago, if you saw a real-life exotic dancer on TV, 

chances are she was being filmed inside a club with a hidden camera. But now, in the era of 

reality TV, the cameras and the dancers are out of hiding, according to Spread Magazine. It's a 

phenomenon that started with a little sideshow called "The Real World" in 1992. The premise 

was simple: Take seven people from diverse backgrounds, lock 'em up and watch 'em melt down. 

During casting, the producers, Van Nuys-based Bunim/Murray Productions, reportedly had only 

one requirement: "Make sure one of them's a stripper." The result was the longest-running series 

in MTV history. This year, Bunim/Murray raised the bar: After 20-some seasons of "Real 

World," they finally noticed that the exotic dancers got the best ratings bump. So they created 

what is basically the same show, minus the virgins and any semblance of coherence, and dubbed 

it "The Bad Girls Club." Many of the dancers interviewed said they welcomed their 15 minutes of 

fame as long as they have some control over how their public persona is portrayed. Look for more 

ñstripper-basedò reality shows in the works, including "Stripper for a Day," where non-pros get 

strip lessons from the pros, and "American Stripper," an all-stripper version of "American Idol" 

hosted by porn star Ron "Hedgehog" Jeremy. Liv Osthus, the stripper known as Viva Las Vegas, 

sums up the conundrum: Reality shows, she says, make dancers more mainstream, more 

acceptable. She notes, my fancy college newspaperò interviewed her.  
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TIPS TO HELP RESTAURANTS AND BARS  

SAVE MONEY ON MUSIC LICENSING 

 

 Adult Clubs that depend on music to entertain customers can save money on music 

licensing fees by following simple tips provided by BMI, a non-profit-making company 

representing more than 300,000 songwriters and music publishers. 

 BMI grants businesses legal permission in the form of a music license to play 

copyrighted music.  While the daily cost of a BMI license is about the same as a soft drink at 

most restaurants, the music tab increases in businesses which rely heavily on musical 

entertainment to generate profits.  According to BMI, these tips will keep the sound of music easy 

on the bottom line and the ears of customers. 

1. Join a restaurant or licensed beverage association. Many state associations and some national 

groups have agreements with BMI which can shave another 10% or more from the cost of your 

license.  Call BMI at 1-800-925-8451, send them e-mail at genlic@bmi.com, or go to 

http://www.bmi.com/licensing/business/discount.asp on the BMI website to get names of 

participating associations. 

 

2. Report promptly to BMI any changes in the way you use music. The amount of your licensing 

fee may be affected by factors such as charging admission, providing live music, or offering 

karaoke nights.  BMIôs license for eating and drinking establishments provides for changing 

music policy up to three times per year by phone. 

 

3. Pay music licensing fees promptly.  BMI gives eating and drinking establishments a 10% 

discount for timely payment. 

 

4. If your business uses only customer-played music on a vendor-owned jukebox, the vendor may 

have already secured the necessary license.  If you operate a traditional jukebox, you may qualify 

to save money by licensing through the Jukebox Licensing Office (JLO).  Contact the JLO at 1-

800-955-5853 or e-mail them at information@jukeboxlicense.com. 

 

5. Provide accurate information to performing rights organizations about how you use music.  

Periodically confirm with them that your fees are appropriate for your music use, and thereby 

assure that you are not inadvertently paying too much.   

 

A music license is a contract giving businesses the legal right to play copyrighted songs, either 

live or recorded, in public places such as restaurants, stores, hotels and stadiums.  Without 

permission from a songwriter or the performing rights organization representing that songwriter, 

only the copyright owner can play a song lawfully in a public place.  Most of the songs written in 

the last century are protected by copyright, regardless of the composerôs nationality.  BMI 

represents more than 300,000 songwriters, composers and music publishers with a catalog of 

more than 6.5 million songs, as well as musical works from around the world. 

 

To learn more about how you can save with the ACE National BMI Music Discount Program 

please contact Mr. Josh Lagersen: jlagersen@BMI.com  
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THE ACE CASUALTY INSURANCE PROGRAM  

 

We are pleased to announce that the ACE National Board of Directors has unanimously 

given premier provider status to a new General Liability/Liquor insurance program 

underwritten by a well known, A+-rated insurance company and available exclusively 

through our new Premier Provider, SRJV Risk Services, Inc., 866-659-CLUB, which is 

being offered to ACE members only.  

 

Many of our members who have signed up have had their premiums cut in some cases by 

half!  

The ACE Program has a website www.clubinsuranceusa.com  and a toll free number 

866-659-CLUB both dedicated to the Program.  You may contact SRJV Risk Services 

toll free at 866-659-CLUB or as follows: 

 

            Mark J. Matthews, ARM      Carolyn V. Norton 

            President                     Special Projects Consultant 

           Tel:    212-767-1710 X101                             Tel:    732-447-8632 

           Fax:   212-767-1712                                       Fax:  239-304-2770 

         matthews.mark@clubinsuranceusa.com      norton.carolyn@clubinsuranceusa.com    


